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.
al{ a4fr z 3r@l snag a arias rjra aa & it a g 3net uf zqnfenfa #ta

aag ·g er 3rfe)at at r#ta u g+tr 3ma Id an aar &\
.

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, ·as the
one may be against such order, to the appropriate authority in the following way :

Revision application to Government of India:

() €t; 8qrgen 3rfefru, 1994 cBI" nzr 3ra Rt aarg ng mrrcaj cB" 6fR qaaa er "cbT
~-cTRf cB" qr qg a iaif g+tr 3ma 3ref) fa, a -<Ncblx, fclm li?!IW-1, m
fc\1:rrT, atft if5r, #a {lq aa, ir mrif, { fact : 110001 "cbT c#I" ~ mf%~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(i) zufl ma cB1" oWf+aura } z(far m "ff fcrml. -~0-silllx 1-!T 3A cblx-&I~ -q m
Raft marl au qos4rmr ua ~-l=flTf -q, qt fa#t qoerrt zn suet -=qm cffi fcrmt
cblx~I~ ~ m fcrmt qosrr '?l m al 4fan ira { e I . .

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or jn storage whether in a factory or in a warehouse. ·
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(q) qrva a are fan zrgz u gar fuffaa ma T u m a R~fa i sq#it gens #a
ma u 3nr zf<en Ra a ri i itma a aea fatz ar q?gr # Ruff et

(A)

(B)

(i)

In case of rebate of duty of excise on goods exported to any country orterritory outside
India of ·on excisable material used in the ·manufacture of the goods which are exported
to any country or territory outside India.

ft zreen at parfu f@at ma a are (ur zu er at) fufafu mar 'm ti

. .
In case of goods expo1ied outside India export to Nepal or B_hutan, without payment of
duty. .,

·•:

sift scare« #l sad zca #yr a fg Gil sptRe rt #t n{ & st ha mer
\j'f, ~ tTRT ~ frR:r:r cfi · mg1Ra #gar, or4le # ta uRa at au u zl qr # fa
31efrm (<i.2) 199s tlRf ·109 rr frgaa fang mg st1

.
ta sgraa ca (or#ta) Pura41, 2001 u 93if Rafe qua ir zy-a i
at ,R#ii #, ha smear a uf 3mar hf f#ta "ffi1 -i:rm cfi ·4',a-<1c1-~ ~ ~
3r?gt 4) at-at uRii a en sfra ora fha oat a; tr rr grar g.pr ·g fhf
cfi .3W@ tITTT 35--z feufRa #1 # rara # rr er-s arr l ,fa ft it#t
aReg[

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Exdse (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is con,rnunicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as pres.cribed under Section
35-EE of CEA, 1944, under Major Head of Account.

.
0

(c) Credit of any duty allowed to be utilized· towards payment of excise duty on final
products under the provisions of this Act or the Rules made there Lmder and such order
is passed by the Commissioner (Appeals) on qr after, the date appointed under Sec.109
ofthe Finance (No.2) Act, 1998.

.
(2) Rfcl\JJ1 3ITTlcR # er usi iv a g Garg qt qr sra cB11 maT ~ 200/-~

1fTc'1R ~ \i'ITT!" ~ "Crim fiC"l l ala a-cant g t 4 ooo/-- t #tagr #l urg ,

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,'000/- where the amount involved is more
than Rupees One Lac.

#tat zyca, #ta srgrca rfi tat av 3rfl#ta nrznf@raw uR 3r4)
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a€tr sq1a zlca 3rf@,fr, 1944 #t enr 36-4t/35-~ cfi 3TT'JT@:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to:-

.
(a) To the west regional bench of Customs_, Excise & Service Tax Appellate'Tribunal (CESTAT) at

• 2 Floor,Bahumal1 Bhawan, Asarwa, G1rdhar Nagar, Ahmedabad : 380004. in case of appeals
. : han as mentioned in para-2(i) (a) above.

0



The appeal to the Appellate i1ribunal shaU~lte filed in quadruplicate in form EA-3 as
prescribed .under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs-.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of.crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sectgr bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. .

(3) uR z arr i a{ pa srezii nt ah eh & atrtsir fr; #r cnT 'T@fi
rfaa ir fquu af; < qez cfi stg ft fa frat rat arf aa # frg
qr,Reff 3rd)R)a =mraf@rau at ya 3r8ts qr €tu Pak at va am4aa fa5a uar &l

In case of the order covers a number ·of order-in-Original, fee for each 0.1.0. should be
paid "in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) .-lJllll(YJll ~~ 1970 ~~ ctr~-1 cfi 3RfTffi ~~ ~ ~ '3"cfCT
an44a u Gora zqenfenfa ufu if@eat 3nag get st a #far 6.so ht
qr1rnriz zyca feae an gt afg
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the co_urt fee Act, 1975 as amended.

(5) ~ ~~ 1i"f1ic1T cm- Plli?1°1 a ark fuii al 3it #ft sat 3nrffa fut Grat & uit
Rt zca, a€tu sgraa zrca vi hara 3fl +unferau (a1ff4fer) A"l!1i", 1982 ~ Rfm=r

'

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Pro~edure) Rules, 1982. •

0

(51) val .zpc«n, ah4h sara zyea ga lard an4la =mrnf@ran(free),# 4Rqarlat # mr i
cfi-~(Demand) ~cf °<ts{Penally) cfil 10% ~ '1f8T c!?BT e4frarf ? 1eaif#, 4fraoar qaw ooil
~I?; t !(Section 35 F of the Central Exclse Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

as4taGnrz fi«as sitharaa siafa, mfra@ "cITTT&f cB1" -mrf"(Duty Demanded)-
(i) (Section) "@6 11DW~~mf«rffl;
(ii). fanaa a#ae 2fee alif,
(iii) "ft.-rc)c w-f5c: tit afua 6baa 2a if.

For an appeal to .be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(cxxxvi) amount determined under Section 11 D;

• (cxxxvii) amount of erroneous Cenvat Credit taken;
(cxxxviii) amount payable under Rule 6 of the Cenvat Cr-edit Rules.

z en2r ks uf srflanf@raurhrssizrea srrar zyeauave Raffa gt at in fagnu zyeah 10%

__~--'CR '3ITT' umThaetaus faff@a stasauk1oyrvwt "GTT~cpcff~ I
data,

:/'__~ ,.,1<cE"q4'!:~ In view of above, an appeal against this order shall lie before the Tribunal on payment of
ttf : i~£j❖ ~% of the ciuty demanded where duty or duty and penalty are in dispute, or penalty, where
~ ! I .-ii.._:.'.\f.. p ~ - y alone is in dispute."
~ ~::.._... ...,as, • 's...to ..,.., (:,,.,,

"o , s "%
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ORDER-IN-APPEAL .

The present appeal has been filed byMis: NKP Infrastructure Pvt.

· Ltd., C/1-B, 4402, GIDC Estate; Phase-IV, Vatva, Ahmedabad - 382 445

(hereinafter referred to as· the appellant) against Order in Original No.

MP/A/AC/Div-III/2021-22 dated 01.12.2021 [hereinafter referred to as

"impugned order] passed by the Assistant Commissioner, CGST,

Division-III, Commissionerate ' Ahmedabad South [hereinafter referred

to as "adjudicating authorit;l'].

2. Briefly stated, the facts of the case is that the appellant was

registered under Service Tax and engaged in providing· Construction

. service other than residential complex, including commercial/industrial O
buildings or civil structure, Works Contract service and GTA service.

During the course of audit of the record of the appellant for the period

from October, 2014 to June, 2017 conducted by the officers of Central

. Tax, Audit Commissionerate, Ahmedabad, the following observations

were raised and communicated to the appellant vide Query Memo dated. . .

17.03.2020 and FAR No.1556/2020-21 dated 12.06.2020.

2.1 Revenue Para 1 :_ It was found that during F.Y. 2015-16, the

appellant had vide Journal Voucher No. JVC/00175/1516 dated 0
01.04.2015 debited the account of M/s. Poggen·Amp·Nagarsheth

Powertronics Pvt. Ltd. with an amount of Rs.46, 70,000/- (Service

amount of Rs.44,13,989/- + Service tax amount of Rs.2,56,011/) for the

services provided to the said firm: However, the appellant did not

discharge the service tax liability against the said service receipts.

2.2 Revenue Para 2 Reconciliation of the income shown in the

financial statements of the appellant with their ST-3 returns indicated
that there was a difference of Rs.6,07,424/- on which the service tax

ng to Rs.30,031/ was not paid by the appellant.
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2.3 Revenue Para 3 : It was observed, that the appellant had during

the period FY.201445 to FY.201l7 shown miscellaneous income
.'

amounting to Rs.9,24,870/- on which service tax amounting to.
Rs.1,36,404/- was not paid by them.

2.4 Revenue Para 4 : It was observed that the appellant had late filed

the returns for October, 2014 to.March, 2015; October, 2015 to' March,

2016 and April, 2016 to September, 2016 but had not paid the late fee
totally amounting to Rs.16,100/-.

3. The appellant was, subsequently, issued a Show Cause Notice

bearing No. 313/2019-20 dated 12.06.2020 by the Central Tax (Audit),.
Ahmedabad wherein it was proposed to :

a) Recov.er service tax amounting to Rs.2,56,011/- + Rs.30,031/- +
Rs.1,36,404/- under the-proviso to Section, 73 (1) of the Finance

Act, 1994.
' '

b) Recover Interest under Section 75 of the Finance Act, 1994.

c) Impose penalty under Section 78 (1) of the Finance Act, 1994.

d) Recover the Late Fee amounting to Rs.16,100/- in terms of Section

70 of the Finance Act, 1994 read with Rule 7C of the Service Tax

.Rules, 1994.

4. The SCN was adjudicated vide the impugned order wherein the

demand for service tax was confirmed along with interest. Penalty

equivalent to the service tax confirmed was imposed under Section 78 of

the Finance Act, 1994. The Late Fee was also confirmed and ordered to

be recovered.

5. Being aggrieved with the impugned order, the appellant have filed

the present appeal on the following grounds :

1. The SCN was issued without jurisdiction· and is void. The orders

issued by the Department is wholly devoid of jurisdiction and
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contrary to the spirit and intent of the Finance Act, 1994 and the

order passed by the Hon'ble Supreme Court.

n. The Central Excise Officer empowered to issue SCN under Section
. . .

73 of the Finance Act, 1994 is only the jurisdictional officer and

Audit office of separate Commissionerate Officers are· not 'Central

Excise Officer' empowered to issue SN. 'Thus the present SCN is

without jurisdiction.

mu. In the case of ITC Ltd. Vs. Commissioner of Central Excise -- 2019

(368) ELT 216 (SC), the Hon'ble Supreme Court had in the context

of similar definition of the term 'assessment' under the Customs

Act, 1962 held that assessment includes self-assessment.

1v. It is well known that where the statute confers the power to

perform an act on different officers, especially when they belong to 0
different departments, they cannot exercise their powers in the

same case. Where one · officer has exercised his. powers of

assessment, the power to order reassessment must also· be

exercised by the same officer or his successor and not by another

officer of another department.

v. They rely upon the decision of the Supreme Court in the case of
-

"Commissioner of Customs Vs. Sayed Ali- 2011 (265) ELT 17 (SC)

which was approved by the Hon'ble Supreme Court in the case or

Canon India (P) Ltd Vs. Commissioner of Customs - 2021-VIL-34- O
SC.

v1. Section 73 of the Finance Act, 1994 is also based on the above

principle. Applying the ratio of the above decision in the context of

the Finance Act, 1994, "the" Central Excise officer is the officer

within whose jurisdiction the assessee obtains registration, pays

taxes, files returns and comply with all other formalities and

compliances under· the Act. .
vn. Thus, apart from providing for a particular officer who can issue

SCN, it also contemplates that the adjudication of the SCN shall

/-;;~;-~,be done by 'the' same Central Excise Officer who has issued the
• ·ssN.%·t§

i ~ ¥
{el

6 w
#

, 3
' ..✓,,,.,,.~ ---," ;-,)'~:,•,'· "••••



34419+555 :05'959730583%j$r
I

F No.GAPPL/COM/STP/456/2022& v.&#56-#=$

► Reliance is placed .J1o'J the decision in the case of Consolidated

Coffee Ltd. &aAnr, Vs. Coffeg Board, Bangalore - (1980) 3 CC
- J

0

358; Shri Ishar Alloy Steels Ltd. Vs. Jayaswal Neco Ltd.- (2001) 3

SCC 6091; Canon India (P) Ltd Vs. Commissioner of Customs 
2021-VIL-34-SC-CIJ.

v111. · Hence, the SCN issued by officers of Audit Commissionerate is

without jurisdiction and contrary to the provisions of the Finance

Act, 1994. Accordingly, the impugned order is liable to be set
aside.

1. Without prejudice to the above, it is submitted that the demand of

Rs.2,56,011/- has been confirmed under Section 73. However,

Section 73 does not apply to the facts of the case. When the

amount is charged and recovered, but not deposited, Section 73A

would apply. Both the sections have different consequences of

limitation, penalties etc. Therefore, both the sections have

different area of operation and are exclusive. Therefore, the

demand when covered under Section 73A cannot be made. under
Section 73..

0

x. Regarding demand of' Rs.30,031/-, it is submitted that the

difference would be the starting point of inquiry and not the sole

basis for demand. The books and the returns were before the audit

party and available to the Range Officers. This difference, per se,

cannot be· the ground of demand. Since nothing is shown in the

order, demand cannot survive. The onus of proof lies with the
department.

X1. · Regarding the demand of Rs.1,36,404/-' made on miscellaneous

.income, it is submitted that the miscellarie·ous. income would be

the starting point of inquiry and not the sole basis of demand. The

booksand the returns were before the audit party and available to

the Range Officers. This n1iscellaneous income, per se, cannot be

the ground of demand. Since nothing is shown in the order,

demand cannot survive. The onus of proof lies with the
department.
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xn1. Penalties are not payable because duties are not payable. The

extended period is also not available to the department and,

hence, no penalty is imposable. When the demand is under Section

73A, penalty under Section 78 is not applicable.

x111. The extended period is not available to the Department. The

demand is as per books of accounts regularly maintained and the

same was available to the department and there is no

suppress1on.

xiv. Mere non-disclosure is not sufficient to allege suppression. There

must be belief that the tax was payable and there must be

·intention not to pay tax. Then only demand can be confirmed

invoking extended period. The onus is on the department to show

suppression with intent to not pay tax. I-laving not done so, the 0
demand and penalty is not maintainable.

6. Personal Hearing in the case was held on 31.10.2022. Shri S.J.

Vyas, Advocate, appeared on behalf of appellant for the hearing. He

submitted additional written submissions during the hearing. He

reiterated the submissions made in appeal memorandum and in

additional written submission.

7. In the additional written submission filed on 31.10.2022, the 0
appellant contende.d, inter alia, that :

»» The impugned order failed to consider that the SCN invoked the

wrong provision of the Finance Act, 1994 to demand service tax.

The demand should have been proposed under Section 73A pf the

Finance Act, 1994 and not under Section 73. There can be no

demand of service tax as the impugned order is passed without

jurisdiction. They rely upon the decision in the case of Checkmate

Industries Services Vs. CCE, Pune-III - 2016 (44) STR 290 (Tri.

Mumbai) and Fusion India Inc. Vs. CCE & ST, Lucknow - 2018..
,aG5; 1TMI 358-CETAT Allahabad.

,0 .±rs
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between book figures and retum figures, it is submitted that no· ,

0

tax on such difference can be demanded unless the reason for the

difference is examined and shown to be taxable. They rely upon

the decision in the case of Kush Constructions Vs. CGST NACIN,

ZTI, Kanpur 2019 (5) TMI 1248 - CESTAT Allahabad.

» 'The SCN alleges that they have rendered taxable services.

However, the SCN does not analyse the activities allegedly carried

out by them and whether the same would fall within the definition

of taxable services. It is settled principle of law that unless and

until dear analysis of the activity done by the assess is carried

out, demand of service tax cannot be confirmed.

► They rely upon the decision in the case of United Telecom - 2011

22) STR 571 (Tri.-Bang) Swapnil Asnodkar - 2018 (10) GSTL

479 (Tri. -Mumbai); Balaji Enterprises - 2020 (33) GSTL 97 (Tri.

Del.); ITC Ltd.- 2014 (33) STR G7 (Ti.-Del.) and Kafile Hospitality

& Travels Pvt. Ltd. Vs. Commissioner, Service Tax, Delhi - 2021
(3) TMI 773 -- CESTAT New Delhi (LB).

8. I have gone through the facts of the case, submissions made in the

Appeal Memorandum and the material available- on records. The

0 dispute involved in the present appeal relates to the confirmation of

demand for service tax an1ounting to Rs,2,56,011/-, which was charged

and collected from the service recipient by the appellant but not paidto

the government; confirmation of demand of service tax amounting to

Rs.30,031/- on account of reconciliation of income shown in financial

records vis-a-vis their ST-3 returns and confirmation of demand of

service tax · amounting to Rs.1,36,404/- on miscellaneous income

received. The impugned order has also ordered recover of the late fee

amounting to Rs.16,100/-. However, in the appeal memorandum, the
. .

appellant have not contested the late fee ordered to be recovered from

them vide the impugned order. Therefore, the same is not being dealt in
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the present appeal. The demand pertains to the period F.Y. 2014~15 to

FY. 2016-17.

9. I find that the appellant have in their written submission dated

20.10.2021 filed before the adjudicating authority, which is recorded at
. .

Para 35 of the· impugned order, admitted their liability and agreed to

pay the service tax amounting Rs.2,56,011/- and Rs.30,031/-. The

appellant had also adrnitted their liability and agreed to pay the late

fee. amounting to Rs.16,100/-. Further, in respect of the demand of

service tax amounting to Rs.1,36,404/:, the appellant had submitted

that the miscellaneous income was accrued by crediting salary/wages

expense and it is deducted from the employee's salary towards late

coming or early going. Therefore, it was contended, they have not 0
provided any service and hence, service tax is not attracted.. .

10. However, the appellant has in their appeal memorandum. made

submissions on various ground contesting the demands raised: in the

SCN. However, these submissions · were not made before the.
adjudicating authority. Accordingly, the adjudicating authority did not

» e

have the opportunity of considering the submissions of the appellant.
before passing the impugned order. Therefore, I am. of the considered

view that it would be in the fitness of things that the matter is 0
rem.anded back to the adjudicating authority to consider the

submissions of the appellant, made in the course of the present appeal,

and, thereafter, adjudicate the matter.

11. It is also observed that the appellant have contested the
.

confirmation of demand of service tax amounting to R.2,56,011/- on the

grounds that the demand should have been raised under Section 73A

and not under Section 73 of the Finance· Act, 1994. The provisions of
Section 73A are applicable only in the situations specified therein.

e, ver, I find that ·the appellant have not substantiated. their

· ion regarding applicability of Section 73A of the Finance Act,
!·
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1994: and neither have eany submissions as to which of the

situations specified in,Section 73A of.theFinance Act, 1994 is applicable

to the instant case. Since the matter is being remanded back to the

adjudicating authority, the appellant are at a liberty to make their

submissions on the issue of the specific subsection, which is applicable
to their case.

0

12. In view of the above, the impugned order is set aside only to the

extent. it pertains to the confirmation of demand of service tax

amounting to Rs.2,56,011/-, Rs.30,031/- and Rs.1,36,404/-, along with·

interest and penalty and the matter remanded back to the adjudicating

authority for adjudication afresh, following the principles of natural

justice. The appellant is directed to submit their written submission to

the adjudicating authority within 15 days of.the re·ceipt of this order..
The appeal filed by the appellant is allowed by way of remand.

13. 319leaf zart afsra{ 3r4trar fear1 34)#a at# fanarr
The appeal filed by the. appellant stands disposed of in above

terms.

f1-,s",,a@Nov@w- 7

· ( Akhilesh Kumar )
Commissioner (Appeals)

Date: 18.11.2022. ·Attec.
(N.Suryanarayanan. Iyer)
Superintendent(Appeals),
CGST, Ahmedabad.

0

BY RPAD I SPEED POST.

To

Mis. NKP Infrastructure Pvt. Ltd.,
C/1-B, 4402, GIDC Estate,
Phase-IV, Vatva,
Ahmedabad - 382 445

Appellant
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The Assistant Commissioner,
CGST, Division- III,
Commissionerate : Ahmedabad South.

F No.GAPPL/COM/STP/456/2022

Respondent

Copy to:
1. The Chief Commissioner, Ce:ntral GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.

. 3. The Assistant Cmnrnissioner HQ System), CGST, Ahrnedabad
South. for uploading the OIA)

«"+ Guardle.
5. P.A. File. .
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